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The consultant’s top line finding is that by both local and world standards Victoria are well served
by the TAC. The Victorian scheme provides comprehensive no fault coverage, and payments for
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by the proposed office of the Transport Accident Commission / Victorian WorkCover Authority
Ombudsmen. 

Keywords
Transport Accident Commission, TAC, Victoria, compulsory third party motor insurance, accident
compensation, accident costs, cost, legislation, risk management, claimant, injury, injury severity,
impairment, medical treatment, road user rehabilitation, delay, communication, evaluation, assessment.

Disclaimer
The research presented in this Report has been funded by RACV and is released in the public
interest. The views expressed and recommendations made are those of the author and do not
necessarily reflect RACV policy.

Although the Report is believed to be correct at the time of publication, RACV, to the extent lawful,
excludes all liability for loss (whether arising under contract, tort, statute or otherwise) arising from
the contents of the Report or from its use. Where such liability cannot be excluded, it is reduced to
the full extent lawful. Discretion and judgement should be applied when using or applying any of
the information contained within the Report.



Table of Contents

1. Objectives and Background 1

2. Summary of Findings 2

3. How the TAC is Perceived 4

4. Issue One: Legislative Inequality 7

5. Issue Two: Administrative Concerns 9

6. Issue Three: Grievances at TAC Decisions and Decision Processes 10

7. Conflict Management and Resolution 15

8. Approaches to Enhancing Transparency 17

9. Conclusions 19

Published Sources 20

i i R A C V  R E S E A R C H  R E P O R T  N O  0 5 / 0 2



T H E  T R A N S P O R T  A C C I D E N T  C O M M I S S I O N ’ S  T R E AT M E N T  O F  I N J U R E D  M O T O R I S T S 1

This report was undertaken in order to assess whether there are any issues in the way the Transport
Accident Commission (TAC) serves injured motorists which should be of concern to the RACV on
behalf of its members, and to provide an agenda for any consequent discussions between the RACV
and TAC.

This investigation was not prompted by any specific concerns on the part of the RACV that there
was a problem in the TAC’s treatment of injured motorists. The RACV receives very few complaints
from members about the TAC. Nevertheless, it felt it was appropriate to assess whether any
problems exist that it has not been made aware of.

Senior TAC staff have cooperated with the review team but have not attempted to influence the
findings.

The review was based on interviews and public documentation. Around thirty people were
interviewed, including:

7 members of the TAC Board and senior management

9 past and current TAC claimants

medical providers and representative associations

members of 4 law firms, the Law Institute and the Plaintiff Lawyers’ Association.

Documentation reviewed included the TAC’s own publications and websites and those of
comparable organisations, formal reports, including reports from the Auditor General and The
Ombudsman Victoria, written submissions to government, judicial rulings and press reports.

The enquiry was conducted between January and March 2004 and the findings were reported to
the RACV. It has been updated to reflect developments during 2004 and edited for publication
purposes. 

Given that the enquiry was commissioned in order to identify possible concerns for discussion or
further investigation, little attempt is made here to assess the severity or prevalence of such concerns
or to validate comments made to the report’s author during the course of the enquiry. In only a few
cases was secondary evidence been sought to corroborate claimants’ assertions. Their views and
stories are presented here as material which might direct further investigations on the part of the
RACV or the TAC or prompt discussions as to how such issues might best be addressed.

1. Objectives and Background



By both local and world standards, Victorians are well served in transport accident insurance.

The Victorian scheme provides comprehensive no-fault coverage and payments for medical
treatment and rehabilitation are uncapped.

As regulator the TAC is highly regarded by the majority of the medical providers we spoke to for its
evident commitment to assisting recovery from injuries (Section 3).

Further, there is a view among even the TAC’s most vocal critics that recent management and policy
changes are having a positive impact, not least the introduction of the Lifetime Support Programme
for the long-term disabled.

In administering accident compensation the TAC’s task involves dealing with around 40,000
claimants at any one time, including almost 2,000 cases of major injury. Many of these people have
undergone an experience of excruciating pain which has changed their life radically, sometimes
permanently, for the worse. It would be surprising if they and their families were not tempted to
vent some of their feelings of frustration on the organisation administering their compensation and
be especially intolerant of process delays or disappointed expectations.

Evidence of the proportion of claimants who are unhappy with their treatment is confused. The
Auditor General’s estimate of around 5% seems dubiously derived. We see no reason to doubt the
statistics from the TAC’s own customer survey which is based on a robust sampling methodology.
This suggests that around 25% of claimants are dissatisfied, including 5-10% who are ‘very
dissatisfied’.

From interviews and discussions with affected parties, three groups of concerns were identified:

legislative inequality (Section 4). Until very recently, there were ways in which compensation for
transport accident victims could be significantly lower than for victims of workplace accidents.

administrative concerns (Section 5). Concerns were expressed about the administrative burden,
especially on service providers, and about the TAC’s investigatory powers.

grievances at TAC decisions and decision processes (Section 6). Points raised by dissatisfied
claimants and their legal representatives fell into seven categories

- failure to volunteer information

- long delays before payment

- suddenly stopping long-standing payments

- not paying for items recommended by a doctor

- not paying for inexpensive items that seem to be obviously needed

- perceived lack of commitment to achieving the best outcomes

- legal “brinkmanship” or intimidation

Some critics of the TAC argue that these problems stem from its conflicted role in ensuring scheme
viability, low premiums and a good dividend to the shareholder on the one hand, while at the same
time being charged with direct and sole responsibility for ensuring claimants receive all their
entitlements. There are reasons to believe these concerns are overstated, and that in fact the TAC
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2. Summary of Findings



does a good and conscientious job in managing its varied responsibilities. Nevertheless, as a
compulsory monopoly provider and not subject to the usual market disciplines, the TAC does need
to be subject to transparent and independent review processes to ensure fairness towards all
claimants.

Current review mechanisms are not universally seen as satisfactory (Section 7). The Informal Review
process is internal to the TAC and therefore open to criticism as not sufficiently independent. The
Ombudsman’s office is not seen as expert in insurance and it deliberately limits its jurisdiction to
administrative matters. The Victorian government’s 2002 election campaign pledge to introduce a
specialist insurance Ombudsman has still not been implemented over two years after the election.
Few claimants have the confidence to pursue appeals through the Victoria Civil and Administrative
Tribunal (VCAT) without engaging a lawyer – a step many are reluctant to take, even on a ‘no win,
no fee’ basis. Access to Common Law, which would provoke similar reluctance, is only available
where the claimant expects to be able to prove negligence on the part of another.

In moving to resolve these issues (Sections 8 and 9), there would seem to be considerable value in
the RACV engaging with the TAC in a full and frank discussion of the issues raised and jointly
exploring whether transparent, independent, and affordable advocacy or mentoring arrangements
can be put in place for claimants during the course of their interaction with the TAC.
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In general the TAC is held in high regard by Victorians. Its own survey data suggest that the majority
of injured motorists are happy with the service they receive. Associated organisations speak well of it:

“We have a very positive and constructive relationship focussed on jointly addressing clients’
needs and aspirations” – Yooralla Society.

“They always seem very fair and reasonable. I can’t remember when I last came across a case
when they hadn’t treated someone well” – Road Trauma Support Team.

“It’s more progressive (than VWA) in claims management. The main focus is on the individual
client from day one” – Physiotherapy Business Australia.

In addition, a review of TAC and VWA Common Law performance commented that “there has been
unanimous agreement from all interviewed that TAC performs its management role well. We agree
with that assessment”. (Common Law Review p. 26).

At the same time there are a number of very strongly disaffected critics of the way the TAC has
handled some serious injury cases. How large this group is, is unclear but there are indications it
represents a single figure percentage.

Two action groups have been identified:

The Action Committee for Transport Injured Children (a group of 5 sets of parents of children
injured in the early days of the scheme)

The Victorian Road Accident Support Association.

The latter claims to be government endorsed and have 300 members1 but is unfunded and appears
to lack the resources to do much in the way of individual support or group lobbying (or indeed to
contribute to this review). The website is strongly worded:

“Despite the fact that the injured have paid compulsory transport accident insurance they suffer
the added burden of battling the transport accident system to obtain medical and rehabilitation
treatment and entitlements. The system is a major contributing factor to the immeasurable
emotional distress suffered by the injured and their families …. It has been our experience that
free reliable information regarding services and entitlements has been inaccessible to the
transport accident injured …. Many people do not receive the rehabilitation and entitlements
they need, while for others it often takes many years while they are traumatised again and again,
subjected to abuse by “the system”, that is the system of medical, legal and TAC processes.”

We note that no evidence, even anecdotal, is presented to support these hostile comments, which,
while clearly genuinely felt, might stem more from personal anguish and frustration than from
avoidable failings on the part of the TAC.

An investigation into the TAC in 2001 by the Auditor-General found that problems were confined
to a small minority:

92% of claimants had achieved maximal (sic) progress to date against anticipated outcomes,
given their injury severity and level of ability/participation
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3. How the TAC is Perceived

1 The TAC disputes this claim and describes the VRASA as a group concerned primarily with the problems of the family of
one injured motorist. The organisation seems to have closed during 2004.



T H E  T R A N S P O R T  A C C I D E N T  C O M M I S S I O N ’ S  T R E AT M E N T  O F  I N J U R E D  M O T O R I S T S 5

95% of claimants were treated with at least adequate compliance with best practice case
management. (Best practice – 20%; Adequate – 75%; Less than adequate – 5%).

Against this, critics argue that:

the methodology used for the first assessment was peculiar and not clinically robust.

given that best practice case management is defined as “comprehensive and appropriate
consideration of present and future needs”, anything short of this is a problem. (In other words
80% of claimants are poorly served).

by excluding pre-1995 injuries, the review missed some serious and long-standing problems.

Perhaps a better indication is the TAC’s own customer survey, which suggests around 7% of
claimants are extremely unhappy and around a further 20% dissatisfied. At the other end of the
scale, about 35% are ‘very satisfied’ with the service.

This report has not otherwise attempted to quantify the number or proportion of aggrieved claimants.

It should also be noted that a number of the lawyers interviewed, who have close and current
experience of dealing with the TAC, emphasised that they have noticed a marked change for the better
in TAC conduct over the last 24 months. Even the most critical of the lawyers interviewed said,

“James, Stephen and Paul2 are really making an effort to improve things, but it’s like turning an
oil tanker”

The TAC’s own four-monthly surveys of customer satisfaction also show an improving trend. Clients
rate TAC service at 7 out of 10 on most dimensions measured and the average has risen by around
half a point in the last 5 years. The proportion of clients showing different levels of satisfaction or
otherwise has improved slightly in the last 2 years, with around 75% being satisfied or very satisfied
and 25% dissatisfied or very dissatisfied.

The most favourably perceived service dimensions are:

staff service manner

providing correct entitlements

clarity of communications

Least highly regarded are:

getting access to the right person

providing updates on outstanding issues

“TAC cares about you”.

One important and beneficial innovation in the last two years has been the introduction of the
Lifetime Support programme. Applied initially to the 50 or so annual cases of major injury which
require long-term or permanent support (out of around 150 annual major cases in total), this
programme emphasises ‘the social rather than the medical model’, and involves a concerted effort
by TAC coordinators, third party specialist providers, and community organisations to work with
the injured person to help achieve as normal a life as possible, including employment, leisure
activities, and broad participation in relevant, non-medical, community groups. A regular TAC
publication, ‘empower’, provides programme participants and their friends and families with
inspirational stories and encouragement based on the experiences of others.

2 This refers to the TAC Chairman, the Chief Executive and the Head of TAC Law.
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This innovation, which is in line with world best practice management of the seriously impaired,
is a source of pride to TAC staff and is acknowledged and welcomed even by the TAC’s more
robust critics. Most, if not all, of the major grievances that have been brought to the attention of
this review, involve claimants whose accidents predate the introduction of the programme. An
important and difficult challenge for the TAC is evaluating the likely benefits and resource
requirements of extending this programme to selected earlier claimants, many of whom it might
be too late to help.
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There are two respects in which Victorian transport accident insurance offers very generous levels
of coverage by local and world standards. Victoria, Tasmania and the Northern Territory are the only
jurisdictions in Australia which offer complete ‘no fault’ coverage and in the Northern Territory this
extends only to territory residents. Most Canadian provinces do so as well, but in general, unlike
Victoria, this is subject to a threshold level of injury. Second, basic entitlements to medical treatment
and rehabilitation in Victoria are uncapped, there being no limitation to the state’s responsibility to
spend money to maximise claimants’ prospects of recovery.

It is in the area of impairment compensation, which requires a serious injury determination, that
some equity issues have arisen.

Calculation of compensation according to impairment levels is a complex forensic task and has not
been analysed in depth in this review. Nor has a detailed benchmarking exercise with other schemes
and jurisdictions been undertaken, although as a generalisation it seems that Victorian transport
accident awards are no less generous. Compensation for pecuniary loss is at similar levels to other
jurisdictions, and while the threshold for pain and suffering compensation is higher, so is the
maximum payout.

Nevertheless until very recently (2004), Victorian legislation provided a lower level of compensation
for a given level of impairment for transport accidents than for workplace ones.

For example: the VWA’s threshold for injury compensation is 5% impairment and payments mount
relatively quickly as impairment increases. The TAC’s threshold is 11% which used only to attract a
payment of $863 with the same sum added for each additional percentage point.

Thus a transport accident person with 14% impairment assessed would receive $3,452. We
understand the same impairment incurred at a workplace might attract a sum of around $20,000.

The original reason for this was that VWA impairment payments were increased in 1997 to
compensate for the loss of claimants’ rights to go to Common Law. In the County Court, these
increased payments are now offset against Common Law settlements, which explains the finding of
the Common Law Review (p. 23) that settlement outcomes for workplace accidents are not
consistently higher than for transport ones. Nevertheless, for transport accident victims who cannot
demonstrate negligence, and therefore cannot win at Common Law, the inequity remained.

Changes to the scheme announced in December 2004 increased the threshold payment at 11%
impairment from $863 to $5,500 increasing by around $1,500 per percentage point of impairment
initially and then by more at higher levels of impairment. This would appear to resolve much of the
inequity for claimants after 16 December 2004.

Other comparisons with workplace accidents are less clear cut. Two other areas which might
warrant further investigation relate to Common Law claims:

“The present value of future loss for transport accident victims is determined by adopting a 6%
discount rate. The discount rate of 3% for industrial accident victims leads to higher verdicts for
them”. (Common Law Review). The rate was changed from 3% in 1994, and is consistent with
other Australian jurisdictions where, with the exception of the ACT, rates fall within the range
of 5-7%.

The Common Law Review (p. 20) found that the narrative test for serious injury appeared less
stringent under VWA than TAC.

4. Issue One: Legislative Inequality
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Finally, the equity of treatment of earnings calculations for the self-employed was mentioned as a
cause of concern by some lawyers.

Other changes announced in December 2004 made important improvements to TAC benefits in
respect of, among other things, travel benefits, extended home support and combined income and
childcare support. Importantly these changes have been funded by a reduction in claims costs,
stemming from greater road safety and better case management, rather than by an increase in
charges to motorists.
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Inevitably a survey of this type, however brief, invites interviewees to raise minor complaints
alongside major ones. Some of the TAC’s processes are seen as unnecessarily cumbersome – for
example, instead of sending out certain forms, TAC staff complete them in a telephone conversation
with the claimant and then send them out for signing. (This seems especially unwarranted if the
claimant has already engaged a lawyer). There were also some criticisms of the up-to-dateness and
user-friendliness of the TAC website, but these were few and there is survey evidence that the
website itself is not expected by claimants to be an important source of information.

There are three ways in which apparently excessive administrative demands might cause serious
problems.

1. Intrusiveness

There is a view that the TAC has excessive powers. Sections 127 and 127A of the Establishing
Act give it powers of investigation not even possessed by the police, including the right to
enter and search premises without a warrant. The claims form authority required to start
receiving benefits gives the TAC access to medical, police and tax records.

The TAC notes that investigations are usually only conducted following a tip-off. No instances
of abuse of powers have been brought to the attention of this review. Nevertheless, the RACV
may wish to assure itself that appropriate safeguards against abuse of TAC powers are in place.

2. Alienation of Service Providers

The TAC has an important responsibility to ensure that all monies disbursed are justified
according to legal entitlements. To carry out this responsibility in respect of payments for
medical or allied health procedures requires a certain amount of primary and corroborating
data to be collected. Although most form-filling is done by the patient, in line with good
clinical practice there is a Treatment Notification Plan which must be completed by
practitioners. As a result, it has been suggested that some (possibly the busiest and, by
implication, the best) might be avoiding TAC work3. It would be unfortunate if this matter
leads to lower quality or access to care for TAC claimants, although the ‘private patient’ status
of TAC clients suggests this is unlikely.

The RACV should draw this matter to the TAC’s attention. It is possible that it is already being
addressed.

3. Unwarranted Delays

Circumstances can arise, in the context of an adversarial relationship with the TAC, in which
claimants believe that bureaucratic processes are being deliberately drawn out in order to
defer TAC expenditure, leaving them in a situation they find very difficult for much longer
than necessary.

This, with related concerns, is addressed in the next section.

5. Issue Two: Administrative Concerns

3 The level of payment might also be an issue although its relationship to full schedule payments is not very different from
bulk-billed Medicare for a GP. Some physiotherapists now charge patients a ‘gap’ payment which some believe can be claimed
back from the TAC.
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Several of the medical and legal service providers interviewed during the course of the survey
provided copies of press articles relating to disputes between claimants and the TAC and offered
direct introductions to aggrieved claimants and their families. Nine of the latter were interviewed.

There should be no suggestion that the people thus contacted are in any way representative of the
experience of the majority of the TAC’s clients, or that there is a very large total number of similarly
dissatisfied claimants. The TAC deals with 40,000 claimants at any one time, including 1900 cases
of major injury, and it would be remarkable if none were dissatisfied. As discussed above, both the
Auditor-General’s interpretation of his own data, together with the few complaints brought to RACV,
suggest the problems are not widespread. The Auditor General also recognises differences in
perception. “While we assessed that claimants were, in general, receiving good outcomes and
effective case management, claimants were less positive”. (Annual Report, 2001).

Whatever the prevalence of serious problems, the anger expressed by the VRASA website, and the
genuine grief and distress conveyed by several of those interviewed, must be causes of concern to
RACV and to senior TAC management. They are presented here in the belief that, whether such
grievances are common or uncommon, both parties will want to ensure processes are in place to
rectify the situations and to minimise or avert the possibility of similar problems in the future.

A distillation of claimant grievances identifies the following causes of concern:

i) Failure to volunteer information

Some of the claimants interviewed felt that the TAC had not done a satisfactory job in explaining
their rights. Specific examples cited were:

a father won a VCAT award to receive the same reimbursement for vehicle costs as non-family
carers. Subsequent enquiries have led him to believe that the TAC has done nothing to extend
this entitlement to other family carers. (In fact the TAC calculates the vehicle costs of care giving
family members on an individual basis. This, combined with the TAC’s privacy policy, makes
such comparisons very hard and probably reflects a misunderstanding based upon a poor
relationship with the TAC case manager).

one claimant expressed gratitude that the TAC paid 70% of the cost of housing requipment. A
lawyer (not instructed by the claimant) states that the TAC was liable for 100% but tried to
obscure its obligation. (Again, the complaint is not strictly true as the TAC’s obligation is to bear
the “reasonable cost” of modification to the person’s home. The incomplete reimbursement
might reflect different views about what is reasonable).

three other claimants said that the TAC did not make their entitlements clear at the start of the
process or during it.

It is natural to conclude, as one of the four lawyers interviewed did, that this stems from a TAC
strategy of trying to reduce claims costs by not paying entitlements unless they are demanded. We
do not believe that such an interpretation is just. The TAC has established explicit processes for
ensuring claimants are informed of their rights by case management staff and details of entitlements
are published in several brochures and on the TAC’s website. Further, ‘providing correct
entitlements’ is seen as a strength in the TAC’s customer survey.

Two other factors appear to be at work here:

following the trauma of an injury, some claimants and their families might not be in the best
state to take in complex details of their entitlements. (This point was explicitly acknowledged
by one claimant).
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oversights on the part of TAC staff, however inadvertent or minor, might be interpreted in the
context of an adversarial relationship as being deliberate attempts at concealment.

Nevertheless, this area is of such importance that any further steps the TAC or others can take to
reduce the risk that claimants believe they are not fully informed should be explored.

ii) Long delays before payment

A number of claimants were frustrated with delays. Examples included:

a man who had spent four years negotiating alterations to his house to enable his injured
(quadriplegic) wife to return home. In the meanwhile she was spending four nights a week in
‘intolerable conditions’ in a nursing home. The same person had also been waiting three years
for agreement on suitable transport for his wife.

another man had spent three years negotiating replacement and backup wheelchairs for his son.
(This problem was also cited as a case-study in the Auditor General’s report).

one claimant cited a lengthy and bureaucratic dispute about reimbursement for a
complementary medicine her doctor had prescribed. The TAC excused the delay on the grounds
it needed to check if the medicine was registered with the Therapeutic Goods Association. Use
of the internet or telephone or a visit to a health food shop could have resolved this in minutes.

The Ombudsman expressed concern about avoidable processing delays:

“Delays in the processing of a claim can occur for a legitimate reason, for example, where conflicting
medical opinions necessitate further specialist medical review, but, sometimes they are the result of a
string of errors as the following case illustrates …” (example follows). – The Ombudsman Victoria 4

Other areas of concern relate to the length of time taken to make impairment decisions and settle
Common Law claims. Impairment benefits are meant to be paid after 18 months, provided the
injury is stabilised. Lawyers believe the time taken is often considerably longer than 18 months
whether or not the injury is stabilised. One suggested an absolute limit of 3 years should be
imposed. The TAC has been focussing on this matter and average time to an impairment decision
is one of its management performance measures. It showed a 7% reduction from 2002 to 2003 and
the number of claims awaiting a serious injury determination is now at an all time low. It is
important that this progress continues and accelerates. In the meanwhile, recent changes to the Act
allow the TAC to make interim impairment payments which will be welcomed by clients affected.

As regards common law, The Common Law
Review found that the TAC takes longer to
settle common law claims than the VWA. See
table at right.

Improvement in all of these areas is an explicit
management priority within the TAC, as it
should be. As long as any delays are seen as
avoidable, the TAC is open to being suspected
of deliberately slowing payments for Treasury
purposes or, worse, in the hope that frustrated
claimants will give up.

New protocols agreed between the TAC and
the legal community are designed to reduce the
time taken to settle common law matters.

Cumulative Proportions of Common Law
Claims Settled (%) 

Time from TAC VWA 
Lodgement 

≤ 1 year 24% 46%

1 – 2 years 62% 90%

2 – 3 years 88% 99%

3 – 4 years 97% 100%

4 – 7 years 100% 100%
Source: Tillinghast etc; Common Law Review

4 In all quoted passages from The Ombudsman Victoria, the Ombudsman’s own choice of punctuation has been preserved.



Other initiatives such as publishing target turnaround times and reporting to claimants against them
should be considered in order to allay these suspicions. At present the TAC website says little or
nothing about turnaround times.

iii) Suddenly stopping long-standing payments

Three examples of this appeared in the press in 2003.

The TAC stopped Fulton Zystra’s income support payments after 15 years on the grounds they were
no longer justified.

Shaun Martin had a monthly reimbursement of $40-50 for medications stopped after 12 months.

Ryan Reaks had been receiving medical treatment and assistance with educational expenses for
several years when the TAC decided his needs were due to a pre-existing condition and stopped
payment.

In some cases these decisions might be justified. In Fulton Zystra’s case, the TAC reinstated the
income support before a court hearing after new evidence was produced. Shaun Martin’s medication
payments were resumed also just prior to a VCAT hearing. To the extent there is any legitimate
doubt about the correctness of a decision to stop benefits, the TAC is open to the accusation of
‘trying it on’. Two lawyers interviewed, neither engaged by Zystra, Martin, or Reaks, speculated that
the TAC, as a matter of policy, sometimes cut benefits on inadequate grounds in the hope that it
wouldn’t be challenged. Although there is no evidence for this serious accusation, it does not reflect
well on the TAC in the eyes of claimants when decisions on terminating benefits are challenged and
reversed.

iv) Not paying for items recommended by a doctor

There is a natural expectation on the part of claimants that if the TAC is liable for paying your medical
expenses and your doctor prescribes a particular treatment, the TAC will pay for that treatment. In
reality, of course, prudent management requires that the TAC reserve the right not to fund treatments
that are unnecessary or inappropriate, even if the treating physician has prescribed them.

In each of the 3 cases cited above in which payments were stopped, the treating doctor’s opinion
and the TAC’s were in conflict. One claimant interviewed had been recommended to swim for
rehabilitation and was upset that the TAC was refusing to pay the costs of this. The TAC was also
refusing to pay for certain medicines her GP had prescribed as it did not accept that the injury being
treated resulted from a transport accident. Another claimant needed complementary diuretic
medicines which the TAC was not funding.

Overturning a treating doctor’s prescriptions is always likely to invite disagreement. The
Ombudsman Victoria observes:

“Another frequent cause of complaint to my office is the claimant’s dissatisfaction with the TAC’s
decision on a request for the funding of treatment or medication. It is also not uncommon for the
TAC to cease to pay for the costs of previously covered treatment or medication, following a review
of the client’s accident related needs by a TAC medical consultant.” – The Ombudsman Victoria.

The extent to which the TAC should second-guess the views of treating physicians has been
questioned by VCAT:

“An issue of concern raised by this review … is the extent to which TAC (and VCAT, standing
in the shoes of TAC) should become involved in directing the course of an injured person’s
treatment. My very strong view is that where the injured person is being treated by a reputable
clinician and the treatment proposed is within the range of treatment which a competent
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clinician might reasonably regard as appropriate in all the circumstances of the case, TAC (and
VCAT) should be slow to declare the treatment inappropriate.” Justice Strong in Mitkov vs.
Transport Accident Commission (2002) VCAT 4.

The TAC has now engaged its own team of physiotherapists who can discuss treatment choices on
a peer-to-peer basis, which should reduce conflicts of this nature.

v) Not paying for inexpensive items that seem to be obviously needed

Among the examples cited by claimants unhappy at the TAC’s refusal to pay for certain things were
replacement for worn out surgical appliances and disinfectant soap for a wheelchair. The point was
made that, even though these costs might be trivial, the refusal to pay undermines a claimant’s faith
that the TAC wants ‘to do the right thing by you’.

A similar reaction is felt by people having to pay some of the costs of a medical report if the doctor’s
fee exceeds the TAC’s schedule.

vi) Perceived lack of commitment to achieving best outcomes

The medical organisations and service providers interviewed for this report were very positive about
the TAC’s commitment to getting the best outcomes, comparing it favourably with other insurers
and commenting that it was continuing to find better ways to help the injured. Nevertheless, with
such a large case load of traumatised people some problems can arise (whether based on errors or
misunderstanding) which are very upsetting for those affected.

One example was a 5 week old girl suffering Acquired Brain Injury in a crash in which her (single)
mother and a friend died. After being in foster care for a year she was adopted at age 14 months.
About 10 years later her adoptive parents were encouraged by friends to approach the TAC who
told them to hire a lawyer. Treatment for ABI and associated expenses are now being paid for by the
TAC. The adoptive mother is upset that the TAC did nothing until they were approached, saying
“they knew she had been in an accident and could easily have traced her”.

In this case the problem seems to be with the enabling legislation rather than TAC policy as it allows
the TAC to act only for clients whose claims have been lodged with the Commission.

Another woman, who had been the partner of an accident victim at the time of the accident,
complained that the TAC had not explained to her the challenges of coping with a badly injured
partner during a lengthy period of rehabilitation. The strain led to the break-up of the relationship.

Other claimants felt that the TAC had disclaimed responsibility for their problems. One had been
unable to secure rehabilitation for his injured parents. Another had expected assistance with
rehabilitation so as to resume his former profession. It was not provided and he remains
unemployed.

Among providers, a view was expressed that the TAC could do more in pain management and that
it tends to stop paying for treatment while further improvements, even if small, are still possible.

These cases are by no means typical and some might be due to misunderstandings about the TAC’s
obligations or claimant rights. In any event, they demonstrate that the TAC is not always successful in
making the transport accident injured and their loved ones feel that the TAC will do its best for them.

It is worth noting that a broader, socially oriented, definition of rehabilitation underpins the new
Lifetime Support service model. This is welcomed by disability experts such as Yooralla, who
commented on a major shift in the TAC skills base towards social/community expertise rather than
medical. This should also start to address the concerns expressed by some lawyers that the TAC has
not been very good at dealing with psychiatric rehabilitation needs.
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vii) Legal “brinkmanship” or intimidation

The TAC has been criticised as overlitigious by judges. Justice Bowman made the observation in
relation to a dispute about $150 and Justice Higgins in relation to chiropractic payments amounting
to less than $300. Justice Strong makes the point forcibly:

“Finally, I am more than a little alarmed by the scale and cost of this review. There was a full day
of evidence in the course of which four doctors were called, TAC delivered a Section 4G
statement in excess of 400 pages when same was represented by experienced counsel …. The
combined cost may well exceed the cost of the discogram and the final infusion (if the latter
proceeds)” – Justice Strong in Mitkov vs. Transport Accident Commission (2002) VCAT 4.

Lawyers interviewed observed that the TAC often settles before a court hearing is due, leading them
to suspect that the TAC is hoping the claimant will accept a ruling on entitlements that would not
be upheld by a court. They point out that this is not the behaviour of a ‘model litigant’, as
government policy demands the TAC should be, and also comment that the TAC seems to lose most
of its cases in court anyway.5

This is of particular concern if the TAC’s approach to litigation deters claimants from pursuing their
entitlements. The Ombudsman Victoria believes this is a problem:

“Complainants are frequently reluctant to pursue their right of review by VCAT, perceiving the
process as adversarial and costly” – The Ombudsman Victoria.

Several claimants interviewed expressed the view that the only way to secure their entitlements was
to be prepared to fight the TAC. On the one hand, this group of claimants were clearly members of
a strongly dissatisfied minority. On the other, if the Auditor General’s fear is right, there might be
many more claimants without the capacity or will to pursue their disputes through formal channels.

One claimant in fact said that he could not afford to pursue a number of areas of dispute because
of the risk of being ordered to pay his own, and possibly the TAC’s costs, which he thought might
amount to $60,000 in total for each disputed item. Although such cost orders are historically rare,
the risk was very clear in the mind of this claimant and acted as a serious deterrent from pursuing
what he felt to be his rights.
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A number of people interviewed commented on the problems the TAC might have in reconciling its
multiple obligations under its establishing Act. In particular its obligations relating to securing the
future of the fund and ensuring disbursements are justified can sometimes appear to conflict with its
responsibility to ensure all the injured receive all of their entitlements in a prompt and supportive
manner. Because the legislation cannot specify every payment requirement, the TAC must make
policies as to what payments are appropriate in what circumstances. Some people observed that
pressures on the TAC to keep premiums down or maximise dividends might be behind a reluctance
to disclose all entitlements or might encourage policy decisions to try stopping certain forms of
payment. One lawyer said: “The role is confused. In reality they are an insurance company and behave
like one, trying to save money and generate a dividend. They try hard to be fair, but they are dealing
with vulnerable people who get a confused message about whose side they are on.”

While this need to manage trade-offs is certainly true for the TAC, we note that the situation is not
altogether different for any other underwriter. All need to balance financial viability or profit
maximisation objectives with their contractual obligations to claimants.

Further, given the uncapped nature of the TAC’s responsibilities for looking after claimants,
developing policies that reduce payments in the short term but might limit or delay recuperation
can be a false economy. In fact the congruence between ensuring optimal treatment and reducing
long-term liabilities was an important consideration in the introduction of the Lifetime Support
Programme. For this reason, the TAC’s description of its relationship with claimants as a
‘partnership … based on mutual respect, cooperation and understanding’ can be considered
pragmatic as well as aspirational.

An important characteristic of the TAC, however, is the fact that it is a compulsory monopoly
provider to Victorian motorists. Those who, through personal experience or from the experiences
of others, would normally choose to withdraw or switch their custom from the TAC are not able to
do so. As such, it seems especially necessary that appropriate and transparent mechanisms are in
place to minimise the chances of ‘unfairness’ towards claimants.

Unfortunately current conflict resolution approaches seem less than satisfactory.

The vast majority of claimants do not initially consider engaging legal representatives to whom they
can turn if they are dissatisfied with any aspect of their interaction with the TAC. They are thus
dependent upon either accepting TAC decisions (after arguing their own case if they can), entering
processes such as the TAC Informal Review (which is internal to the TAC) or the Ombudsman, or
finally deciding to pursue the matter at VCAT. Only at the last of these stages is legal representation
usually considered necessary.

Lawyers interviewed were critical of the TAC Informal Review process, but not, they emphasised,
because it cost them work. In fact they claim it only does so not by changing outcomes but by
sometimes delaying a resolution until the claimant has lost his or her right to appeal to VCAT (12
months). They say it seldom achieves outcomes different from the TAC’s original decision and that
that position is often overturned in or just before a VCAT appearance. A typical comment was: ‘It
is just a rubber stamp for the original decision and not worth bothering with.”

In terms of outcomes, over three-quarters of referrals to Informal Review do not lead to a change in
determination. This could mean that original decisions were usually correct, but unhappy claimants
and their representatives certainly see it as evidence that the process is not an effective one for
correcting ‘wrong’ decisions.

7. Conflict Management and Resolution
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Despite this apparent lack of teeth in the view of the legal profession, we understand that the
process is taken very seriously within the TAC itself and can be a very tense experience for staff
involved.

The level of usage provides ambiguous evidence of claimants’ confidence in the Informal Review
system; from 2001/2 to 2002/3, the number of requests lodged for an Informal Review rose 26%,
from 955 to 1203, matching the percentage rise in appeals to VCAT from 1179 to 1496 in the same
period. In 2003/4, however, requests for an Informal Review were down by 36% on the previous
year and appeals to VCAT by a similar percentage. Despite this decline, the number of requests for
an Informal Review which were also applying to VCAT was up by 67%. Furthermore, the
proportion involving a solicitor was down from 66% to 48%. All of this is consistent with a view
that the legal profession having little respect for Informal Reviews, has started to discourage
claimants from going through the process unless they apply to VCAT as well. (Such advice would
also be consistent with lawyers’ financial interests).

With respect to criticism of process delays in Informal Reviews, data suggest that, despite aggressive
targets and budgets, improvement has been slow, although the total number of reviews unresolved
has fallen dramatically reflecting at least in part the lower number lodged.

Claimants and lawyers were also critical of the Ombudsman’s ability to resolve claimants’
grievances, partly because the Ombudsman’s office does not have specialist insurance expertise (a
separate Office for a TAC/VWA Ombudsman was put forward as Labor party policy before the 2002
election but has still not been implemented), and partly because most complaints are believed to be
referred to the TAC or TAC-contracted people to resolve. The Ombudsman himself sees his role as
limited to administrative matters … ‘because the Transport Accident Act 1986 envisages that most
issues giving rise to complaints are to be resolved by recourse to (VCAT) or issues pertaining to
common law entitlements to a court of law.” (Annual Report 2000). Nevertheless, the Ombudsman
appears to treat complaints very seriously (see comments above).

In brief, the two avenues of appeal that are open to claimants prior to pursuing a matter through
VCAT (Informal Reviews and The Ombudsman Victoria) do not seem to be working as well as they
might.
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The Case Studies and related data analysed above
indicate three stages in which transparent
fairness is not always thought to be achieved:

Process Inception needs to include mechanisms
for ensuring that all claimants and/or their
families have a full understanding of their actual
and potential entitlements. The TAC already
invests a considerable amount in the publication
of brochures and its website and is explicit in its
desire to provide the fullest explanation possible
on its policies and procedures. Nevertheless it is
a challenging task with claimants often having
different levels of literacy, impairment, self-
confidence and energy, all of which can affect
their receipt of communications, however 
easily accessible and explicit. One claimant
commented, “they came to see us a day or two
after the injury. They may have told us about our entitlements, but we weren’t in any state to take it in.
They certainly didn’t leave us with any useful brochures or anything like that.”

Of more concern is the suggestion made by several claimants and their lawyers that TAC staff either
withhold or deliberately avoid volunteering information, in order to minimise payouts. While this
is clearly contrary to TAC policy, it would still be worthwhile to explore whether any mechanisms
can be devised to ensure it cannot occur.

Process Management can take place over many years and many changes in case management staff,
rehabilitation technology and reimbursement policy. 

Given the potential for disagreements on TAC policy decisions to arise from time to time (whether
raised by the claimant or not) it would seem important that a credible, independent, knowledgeable
and articulate advocate be available, preferably at no cost, to all claimants who fear they might
receive less than they are entitled to from the TAC. This should be accessible at any stage of the
process rather than waiting for an unfavourable decision to appeal against. (Indeed one of the more
serious problems cited was delays in getting any outcome). Such an advocate would provide a
transparent approach to ensuring claimants’ rights rather than the current stark choice of accepting
the TAC’s own policies and judgements or engaging a lawyer.

Creation of the promised insurance Ombudsman might form at least part of the solution. We
understand that concrete steps are now being taken to establish this office, though as at the start of
2005, no evidence of this was to be found on The Ombudsman Victoria’s website. It is to be hoped
that the delay in implementing this commitment will soon be over.

There might be some benefit in modifying and expanding the TAC’s Informal Review process to
make it more proactive and transparently independent. Another possibility would involve providing
funding to an accident victims’ support group. Other mechanisms can be canvassed. The RACV
might have a role as a highly regarded independent advocate.

Process Outcomes that are referred to VCAT, or are settled just before a scheduled VCAT hearing,
represent the relatively few cases where the claimant has engaged a lawyer to represent his or her

8. Approaches to Enhancing Transparency

Stage Claimant Grievances

Process Inception: (i) Failure to Volunteer 
Information 

Process: (ii) Long Delays  
Management (iii) Payment Stoppage  

(iv) Challenging Doctors’ 
Recommendations  
(v) Inexpensive Items not 
Reimbursed  
(vi) Occasional Lack of 
Commitment to Outcomes 

Process Outcomes: (vii) Legal Brinkmanship 
and Intimidation 



interests in contesting a TAC decision. Evidence has been cited above that leads one to suspect that
these might not be the only dissatisfied claimants. A fear of going to law, some uncertainty about
entitlements and a lack of conviction of the benefits of going through the TAC Informal Review
process or to the State Ombudsman, all might cause dissatisfied claimants to decide not to pursue
their issues well before the stage of engaging a lawyer or filing a claim with VCAT.

To bid the TAC to stop acting in such a way as to deter litigation (“Legal Brinkmanship and
Intimidation” – above) would not be productive. Bringing test cases and deferring mediation to the
last moment are both part of best practice risk management and we assume that the TAC’s decisions
are informed by soundly based calculations. Subject to not being seen to waste the time of the
Tribunal and not forcing case managers into adversarial positions relative to their clients, the TAC’s
decisions on how to pursue individual cases might well be largely justified. It would certainly be
hard to show they are not.

An example will illustrate this point. We were told of one woman who left home for a women’s
refuge 2 days before her partner was killed in a road accident. The TAC is denying a de facto
relationship and thus related income support for the woman and their children. One’s initial
sympathy for the woman must be tempered by an acknowledgement that the TAC has a
responsibility to the people of Victoria to ensure that their funds are only disbursed according to
what is legally required and therefore has no alternative but to seek a judge’s ruling on an uncertain
point of law.

On the other hand, there are instances in which an economically sensible decision to go to law
might be better overruled. The recent case of a 95 year old woman in a dispute with the TAC over
the extent to which her disabilities resulted from a fall in a tram would not have endeared the TAC
to the Victorian public. The RACV might wish to question whether the TAC’s processes to allow
reasonable judgement to override risk-management strategies are working as well as they might.
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RACV can more productively focus on the provision of easy access to independent mentors or
advocates during the course of a claimant’s interaction with the TAC (as suggested above), than on
suggesting changes to TAC case and risk management strategies. This will address the plight of any
concerned claimant who has not chosen to engage a lawyer and should also further the provision
of full and unbiased information on entitlements. In some cases this will forestall the need to resort
to a lawyer; in others it might help secure legal representation for someone whose case would
otherwise disappear without trace.

In developing any such solution, it is important that attention is paid to resolving the grievances of
long-standing claimants as well as providing safeguards for new ones. There is a strong view that
some long-standing cases have been put in the “too hard basket” and do not tend to benefit from
process reforms.

9. Conclusion
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